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ABSTRACT

The judge's decision to grant a
defendant release pending trial is usu-
ally made based on two criteria: the
likelihood of appearing in court and
the likelihood of committing new crimes.
Statistical evidence may help the judage
make better predictions.

This paper presents descriptive sta-
tistics on the types of bail aranteqd,
failures to apvear, rearrests on bail,
and comparative case outcomes for those
released on bail versus those not re-
leased. It reports the preliminary find-
ings of an analysis of the deteraminants
of the pretrial release decisions, abil-
ity to oost money bond, and failure to
appear.

Under the terms of the D.C. bail
law, release on bail is to be hased
solely on the defendant's likelihood of
appearance in court. A separate provi-
sion in the bail statute, called "oreven-
tive detention," permits denial of
pretrial release to certain classes of
defendants, based on their dangerousness
to the community and strenqgth of evidence
in their cases. Designed to protect the
community from new crimes rather than to
assure court appearances, this provision
rarely has been invoked. 1In requesting
high money bond in cases that miaht
otherwise qualify for preventive deten-
tion, prosecutors have argued that suca
defendants are likelyv to flee rather than
face a severe sentence. This paper exam-
ines whether judges appear to have been
accepting the argument and reports on
models being developed to test the valid-
ity of that argument.

INTRODUCTION

The increased media reporting in
Aashington, D.C. of rearrests of defen-
dants previously released pending trial
for other offenses has caused a nublic
outcry for reform of the bail system.!

Of all felony street arrests made in the
District of Columbia in 1974, 12 percent
involved defendants on oretrial release

for prior, unrelated offenses. Under the
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existing law in the District of Columbisa,
nail is to be used only to secure the
defendant's anpearance at court proceed-
ings. 1In order to protect the community
against certain crimes, the District of
Columbia has a preventive detention stat-
ute 2 which can be invoked in certain cir-
cumstances to detain dangerous defendants
orior to trial regardless of their risk
of flight.

While most defendants in the Dis-
trict of Columbia Superior Court are
released on personal recoanizance, some
are reguired to post money bond as a
guarantee against flight in order to be
released. (Money bond is never to be
used to prevent danger to the commun-
ity.3) Critics have objected to the use
of money bond as unfair to the poor and
ineffective to prevent flight.*

Pretrial detention of Jdefendants
makes it more difficult for them to pre-
vare their cases for trial, strains fam-
ily relationshios, and interferes with.
their employment. Studies have indicated
that even controlling for factors such as
prior criminal record, a positive corre-
lation exists between the length of
prison sentences and detention prior to
trial.> In addition to the obvious ex-
pense to the defendant, pretrial deten-
tion is expensive to the oublic. In
1962, pretrial detainees in the District
‘of Columbia cost the public $500,000.

The arguments favoring pretrial re-
lease are persuasive: cost avoidance,
overcrowded jails, fairness, and presump-
tion of innocence. In some cases how-
eter, detention is approoriate to prevent
flight or harm to the community. The
difficult problem is predicting which
defendants pose the greatest risks.

Background

In 1963, the Manhattan Bail Project?
pegan the development of improved fact
jathering for the bail decision and the
'2xvansion of release on recognizance.
That project devised a set of criteria
for release on recognizance. The Manhat-
tan Bail Project led to the National Con-
ference on Bail and Criminal Justice,
sponsored by the Department of Justice
and the Vera Foundation in 1964. Follow=
ing this conference, the federal govern-.
ment adopted the Bail Reform Act of 1966.7

Under the terms of the 3ail Reform.:
Act, the release decision is to be made.
to insure appearance. Judges are in-
structed to use the first one of the fol-
lowing conditions which they believe will



secure that appearance: 1) personal
recognizance, 2) third party custody,
3) restrictions on travel, association
or abode, 4) appearance bond (cash)

5) surety bond, 6) other conditions
(e.g., night jail). Money conditions
are not to be used to assure the safety
of any other person in the community.

According to the Bail Reform Act, to
determine the conditions of release, the
judge is to consider:

1) the nature and circumstances of
this offense

2) the weight of the evidence
3) family ties

4) employment

5) financial resources

6) the defendant's character and
mental condition

7) past conduct of the defendant

8) length of residence of defendant
in the community

9) the defendant's conviction
record

10) the defendant's appearance
record.,

Pretrial (oreventive) detention
provisions also are included in the D.C.
bail law as a means of protecting the
community against new crimes that might
be otherwise committed by defendants
Feleased on bail. Preventive detention
is legally available in cases involving
dangerous crimes, crimes of violence,
and obstruction of justice.

In the first five years under the
;aw, Preventive detention has rarely been
invoked by prosecutors. The procedure to
be followed for preventive detention has
been cited as one of the reasons for its
infrequent use in practice. First, a
motion for preventive detention is made,
generally by the United States Attornev's
Office. Next, at a hearing held within
three days of arrest, it must be shown by
"clear and convincing evidence" that this
person is eligible for pretrial detention
and that there is a "substantial proba-
bility" that he committed the offense.
The rules of evidence are relaxed at this
“Wearing (e.g., hearsay is admissable).
According to the D.C. Bail Reform Act,
if pretrial detention is ordered, the
trial must be held within 60 days (with
few exceptions).
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Among the procedural oroblems cited
for not using it more often is reluctance
to have the prosecution witnesses testify
at the early hearing (possibly subjecting
them to intimidation), and excessive case
loads, making it difficult to bring the
case to trial within 60 days.

Unfortunately, little recent ewmpiri-
cal work has been done to help the judges
who set bail. The Bail Reform Act in-
cludes a list of factors that a judge may
consider in ,setting bail. It does not
provide specific guidelines on how those
factors are to be used. Undoubtedly,
through experience, judges develop their.
own schemes for weighing these factors. -
Since each judge indevendently develovs
a method for dealing with the factors,
based on the cases he sees, it is likely
that different judges set bail differ-
ently.

The bail decision results in the in-
carceration of more defz2ndants than does
the sentencing decision. Hence, anv dis-
parities that might exist in bail release
conditions would have even more neagative’
impact on evenhandedness in the criminal
justice system than disvarities that
might exist in sentencing.

Purovose of Research

The purvose of the research de-
scribed in this paper is to provide nol-
icy and decision makers with empirical
information on the functioning of the
bail system. Judges tend to be reluctant
to use statistics, since each case must
be decided ultimately on its individual
merits. The thesis of this research is
that there is no conflict with that phi-
losophy. The judge at the bail hearing
is faced with making a orediction of the
defendant's future hehavior (failure to
appear in court or rearrest while on con-
ditional release). He has to consider
the conditions of the individual casz he-
fore him. B8ut if in addition, he is pro-
vided with statistical information to
help him make a better prediction, the
interests of justice and the community
will be better served.

Data Base

The data to be used for the emoiri-
cal analysis of pretrial release have
been collected mainly by PROMIS (the
Prosecutor's Management Information Sys-
tem) which records over 170 items of data
for each case. PROMIS has been operating
in the Superior Court Division of the U.S.
Attorney's Office of Washington, D.C.,
since 1971. 1In addition to characteris-
tics of the defendant, the criminal inci-
dent, and the case, PROMIS records court
actions, including the release decision



of the judae made at the initial court
hearing after arrest (arraignment), and
the issuance of bench warrants for fail-
ure of the defendant to appear. Since
PROMIS data are maintained on all U.S.
Attorney's cases, information is avail-
able on subsequent rearrests of persons
released while awaiting trial.

This paper presents descrivtive sta-
tistics on the tyves of bail granted,
failures to appear, and rearrests on
bail. It reports the preliminary find-
ings of an analysis of the determinants
of the pretrial release decisions, the
ability to post money hond, and failure
to appear.

STATISTICAL TECHNIOUES

One way to learn ahout causal rela-
tionships is to conduct a controlled
experiment. Because of ethical and leqgal
considerations, however, controlled ex-~
periments have very limited applicability
in the criminal justice system. But one
can gain insights into causal relation-

ships by applying multivariate technigues

to nonexperimental data (i.e., data that
accumulate ‘in the normal course of opera-
tions). MNonexperimental data are becom-
ing more abundant in the criminal justice
system, particularly due to the growth of
automated data processing systems such as
PROMIS.

The primary analytical tool used in
this research project is regression anal-
ysis. Regression analysis is used not
only to predict unknown values of certain
variables based on the known values of
other variables, but also to describe re-
lationships between variables, so that
inferences about causality are possible.
It is this latter use of regression anal-
ysis that makes it particularly well
suited for application within the bail
study since it is the effect that given
changes in policy factors have upon each
of several different .output or perfor-
mance measures that is to be examined.
For example, when everything else is held
constant, what effect does an increase or
decrease in the percentage of defendants
released on personal recognizance have
upon the failure to appear rate? To what
extent, in turn, are release rates af-
fected by the type of defense counsel
appointed by the court? Multiple regres-
sion analysis enables these types of
questions to be addressed, even though
all other factors may not, in reality,
have been held absolutely constant. As-
suming that the direction of causality
is at least partly from independent to
dependent variable, the analysis, when
properly applied, measures the observed
effect that each indevendent variable has
upon the dependent variable, after takina
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‘estimating the

account of the effects that all of the
other independent variables have upon the
dependent variable.

When multicollinearity exists, these
subrelationships can also be analyzed
using multiple regression. In such cases,
the full model will consist of more than
one regression equation. For example, in
effect of the amount of
money bond set on the likelihood of fail-
ure to appear, it may be that the causal
relationship between these two variables
is likely to run in the opposite direc~
tion as well. 1Indeed, the judqe is sup-
posed to set money bond in order to
assure the defendant's aopearance in
court., !

There are two basic types of compli-
cations in isolating effects through re-
gression analysis: circularity and
recursivity. Circular relationships,
such as at between the amount of money
bond and the likelihood of failure to ap-
pear both start and end with each factor
involved in the circle. Recursive rela-
tionships involve a chain of causally
related factors, with one affecting the
next in a noncircular manner. For exam-
ple, consider the factor "employment
status® of the defendant. Presumably,
the employment status affects the type
of bail condition set and the latter af-
fects probability of rearrest while re-
leased on bail. The set of equations
comprising the models for analyzina fail-
ure to appear and probability of rearrest
while released on bail will be structured
to sort out these effects.

wWhen first developed, regression
analysis was applicable only t~ ~ystems
that were linear, or nearly so; also,
it was used only to relate unbounded
“scalar"™ (i.e., measurable) variables;
further, it was suitable only when rela-
tionships were homoscedastic (i.e., the
property that exists when the distribu-
tion of the dependent variable on each
independent variable has a constant vari-
ance for all values of each independent
variable). Now, due largely to exten-
sions developed within the discipline of
econometrics, regression analysis has
been made capable of overcoming each of -
these earlier limitations. Nonlinearity
can be dealt with adequately in many
cases by transforming to the linear form
those variables that are nonlinear with
one another (e.g., by regressing the
dependent variable on the logarithm or
exponent of a nonlinear independent vari-
able). "Taxonomic" (i.e., qualitative).
or other discrete-valued variables, and
combinations thereof, can be used as
independent variables in a regression
equation through the creation of "dummy"
(i.e., binary or "zero-one") variables.



A dichotomous dependent variable can be
converted to a variable suitable for
regression by aggregating individual
observations into cells, expressing the
dependent variable ac a proportion,

transforming the proportion to a suitable

form (e.g., logit and probit transforma-
tions), and regressing this transformed
variable on the independent variables.
And homoscedasticity can usually be
‘imposed through an "analysis of resi-
‘Juals, " followed by the application of
:an appropriate scheme for weighting the
‘observations,

The refinements of reqgression anal-
‘ysis noted in the above paraq:-rhs are
presented in H. Theil's Princ ‘s of
Econometrics and A. S. Goldo-. .1

T
Economic Theory.®

STATISTICAL MODF™ FC™ pREDICTING
THE BAIL DE""SION A..D OUTCOMES

Statisticae. models using factors
suggested in the D.C. bail law and other
case and demographic f=-tors are being
constructed to predicy: -

1 1) failure to apvear (bench war-
rants issued)

2) rearrest

3) whether or not a defendant will
be able to post money bond to
obtain release

: 4) conviction or acguittal given
' the bail information.

The variables to be considered as predic-
tors are:

1) vast record of the defendant
(arrests, prosecutions, and
convictions sevarately)

2) seriousness of the instant (cur-
rent) offense (Sellin-Wolfgang
score, maximum sentence asso-
ciated with the most serious’
charge in the case)

Demographic characteristics of
defendant

3) age of the defendant
4) sex of the defendant
5) race of the defendant

6) employment status of the defen-
dant

7) length of residence of defen-
dant in the District of
- Celumbia;
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8) number of codefendants
9) pending cases

19) type of victim

Case processing characteristics

type of defense counsel 'funiin
Defender Service, Crimin.l TJio-
tice Act, Retained, other -
attempt to look at intanszity

of communication)

11)

time fror release to bench ::r-
rant or new offense

12)

13) elapsed time from arrest to

final disposition

Indicators of strenath of evidenc:

14) number of lay witnesses

15) whether tangible evidence
recovered

16) delay from offense to arrest

'17) victim-defendant relationshain

(stranger, family, etc.)

The dependant variables are beina
constructed to reflect outcomes whose
probabilities may be affected by the bail
decision (such as failure to apnear), and
the preventive detention decision (such
as rearrest). These models are desianed
to assist in determining 1) the minimum
conditions reguired to assure avpearance.
and 2) the types of defendants likely *+-
be rearrested (and therefore deserving
more careful scrutiny when bail is set).

The models to be developed are:

1. Prediction of failure to appear
(the issuance of a bench warrant)

One hypothesis is that the Vera cri-
ceria,l! widely accepted as preu’cting
failure to appear (orior convictio:3, un-
employment, lack of community ties, -“~=.)
for pretrial release, will actually
lect those candidates most lil"aly not 9
appear in court as scheduled. A secon?
is that the same conditions tha% are )
required for preventive detention (stronj
evidence, serious crime, serious criminal
vecord) predict failure to appear (FTA). .
7.. order to focus on the effects of var-
t.:.2s under the judge's control, the

. will attemot to isolata the ef-
+.ovw o0 FTA of the pretrial release.”
decision its<=l*%, contrnlling for other
variables such as whether the defendsnt
was able to make bond and secure release.

oy



2. Prediction of rearrest of the
dangerous defendant on bail

One hypothesis to be tested is that
the likelihood of rearrest of dangerous
defendants on bail is a function of the
defendant's prior arrest record, aqge,
crimes charged, and the likelihood of
pretrial release.

3. Prediction of the decision to
grant release condltional on
money bond

The hypothesis to be tested is that
judges are more likely to qrant release
conditional on money bond to defendants
with more serious prior criminal records,
who face more serious charges with
stronger evidence, independent of the
Vera criteria and orior FTA incidents.
The implication of such a finding would
be that judges mav be setting money bond
conditions in lieu of invoking oreventive
detention.

4. Prediction of whether or not the
defendant will make money condi-
tions of release

The hypothesis is that defendants
with more recidivistic prior criminal
records for proverty crimes are more
likely to make money conditions of re-
lease, controlling for factors such as
the amount of money bond set.

5. Analysis of the effect of
pretrial release on case
disposition

The hypothesis is that defendants
detained prior to trial are more likelv
to be convicted through a plea or trial,
controlling for factors such as prior
criminal record and crime seriousness.

DESCRIPTIVE STATISTICS ON BAIL PRACTICES

The first stage of the research was -
designed to develop descriptive statis-
tics of pretrial release practices in
order to obtain preliminary insights
regarding the nature of the data. These
statistics are based on a total of 17,534
arrests brought to the Superior Court
Division of the U.S. Attorney's Office
. for the District of Columbia. This Divi-
sion operates as the local (as distin-
guished from Federal) prosecutor of
serious misdemeanors and all felonies
charged in the District of Columbia.

Types of Pretrial Release Granted
at Initial Court Hearing

In 1974 in the D.C. Superior Court,
58 percent of all defendants were re-
leased on their own recognizance at the
initial hearing. Another 12 percent were
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released for supervision by third party
custody programs. Financial conditions
of release were set in 27 percent of the
cases., Of these, 20 percent were released
on surety bond (a bail bondsman must
guarantee the bond) and 7 percent were
released on cash bond (the defendant
guarantees the bond). In a sample of
robbery and burglary cases, 29 vercent

‘0of the defendants who had financial con-

ditions set were able to secure release
by posting bond.

Another sourcel? has reported that
of all defendants (misdemeanors and felo-
nies) who had financial conditions im-
posed, 75 percent eventually made bond.
This figure may be consistent with the
29 percent rate for robbers and burglars,
since it includes many misdemeanor defen-
dants who tend to have lower bond amounts
set and consequently are more likely to
obtain release. Also, robbers and bur-
glars tend to have more extensive crimi-
nal histories than other types of felons,
which would indicate higher amounts of
bond set.

Persons accused of misdemeanors were
given less stringent conditions of re-
lease than were persons accused of felo-
nies. Table 1 presents the various types
of release granted at the initial court
hearing in 1974. Nearly 80 percent of
the misdemeanor defendants were released
without financial conditions at the ini-
tial hearing, while 61 percent of the
felony defendants were so released.

The type of bail granted at the ini-
tial hearing also varied by crime type.
Table 2 presents release type granted
for murder, rape, assault, robbery and
burglary cases. Surety bond is the most
common condition of release set in murder
cases. Personal recognizance is granted
in an additional 16 vpercent. That means
that about half the murder defendants
are released from custodyv at their ini-
tial hearing. The other half are de-
tained on financial conditions.

Sixty-nine vercent of the rape de-
fendants, 75 percent of the aggravated
assault defendants, 60 percent of the
robbery defendants, and 64 percent of
the burglary defendants were released
without posting money bond at their
initial hearings. The remainder were
detained on financial conditions, pri-
marily surety bond.

DETERMINANTS OF THE JUDGES'
BAIL DECISIONS

The pretrial release decision is
made by the judge in a very hectic atmo-
sphere. One judge sitting in arraignment
court on a typical day makes all the
release decisions in about fifty cases.



TABLE 1

TYPE OF BAIL GRANTED AT
INITIAL HEARING IN 1974

(percentages)

MISDEMﬁANORS FELONIES

(N=6,485) (N=5,061)
PERSONAL RECOGNIZANCE 70 44
THIRD PARTY CUSTODY 9 . 17
CASH BOND 7 8
SURETY BOND 13 29
OTHER 1 2

(includes mental observation,
rehabilitation for alcoholics,
and special conditions)

Percentages are based only on cases for which release type

NOTE:
was recorded. The data presented here excludes 18 percent
of the misdemeanors and 17 percent of the felonies .because
the type of release was not recorded for them.
, TABLE 2
RELEASE TYPE GRANTED AT PRESENTMENT
BY CRIME CATEGORY
(percentages)
AGGRAVATED
MURDER RAPE ASSAULT ROBBERY BURGLARY
(N=129) (N=145) (N=865) (N=1,244) (N=924)
PERSONAL
RECOGNIZANCE 33 39 64 39 46
THIRD PARTY
CUSTODY 16 30 11 21 18
CASH BOND 5 2 4 7 8
SURETY BOND 44 23 18 32 25
OTHER 2 6 3 1 3

(includes mental
observation,

alcoholic treat-
ment, and special

cases)

NOTE:

was known.
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Percentages are based on cases in which release type granted
The data presented here do not include approxi-
mately 17 percent of the cases in which the release type

granted was not recorded.



He has available to him information pro-
vided by the D.C. Bail Agency on the age
of the defendant, his residence, his
family and employment status, the number
of times he has failed to appear at court
proceedings, and the number of times he
has been convicted. The Bail Agency rec-
ommends the type of bail to be granted

to the defendant. The judge also hears
recommendations from the prosecutor and
defense attorney.

A preliminary analysis exvolored
possible determinants of the judaes
choice between "hard" bond (i.e., cash
or surety) and "soft" bond (i.e., ver-
sonal recognizance or third party cus-
tody). This preliminary analysis
investigated the relationshio between
the judge's decision and the following
variavoles:

. sex of the defendant
. age of the defendant

. residence of the defendant (local
area or not),

. tyve of defense counsel (Public
Defender Service, other),

Case and case processing
characteristics

. seriousness of the offense (as
measured by tne Sellin-Wolfgang
index of crime seriousness),l3

. prior record of the defendant (as
measured by the Base Expectancy
Scale, Gottfredson Score of de-
fendant seriousness),l%

. number of codefendants in the case,
. number of witnesses,

. type of victim (i.e., person or
institution),

.  whether or not the defendant had
another pending case at the timwe
of this arrest.

Other control variables (i.e., em-
tloyment, prior failure to appear, con-
viction record) are reguired and will be
included in a more complete analysis to
he conducted in the next phase of this
study.

An ordering of the variables that
were found to explain the decision to im-
pose financial conditions was made.!5 The
highest ranking variable of those tested
in explaining the imposition of financial
conditions was the Gottfredson score (a
measure of the defendant's prior criminal
record); the more serious the defendant's

59

score,” the more likely it was that he
would have either cash or surety bond set
at his initial hearing. The age of the
defendant was the second highest ranking
of the variables tested; the older the
defendant, the more likely it was that he
would have hard bond imposed. Third in
rank was the existence of a pending case.
If the defendant had another open case
(and, therefore, was already on some form
of pretrial release) at the time of his
arrest in this case, he was more likely
to have financial conditions imposed.

The seriousness of the offense (as mea-
sured by the Sellin-Wolfgang index) was
next in order of impact. The more seri-
ous the case, the more likely that hard
bond would be set. A measure of strength
of evidence against the defendant--the
number of witnesses identified by the
police officer--was also significant. Im-
position of financial conditions became
more likely as the number of witnesses
increased.

Based on this preliminary analysis,
it appears that the judge, in deciding
between personal recognizance and money
bond, is most influenced by the prior
criminal record of the defendant, but he
is also concerned about the seriousness
of the instant offense (the current case
under consideration) and the strength of
evidence against the defendant. The
amount of the money bond set appears to
be most influenced by the seriousness of
the offense. The more serious the of-
fense (as measured by the Sellin-Wolfgang
index) the higher the amount of money
bond. The criminal history of the defen-
dant is also an important determinant of
the amount of the bond. The amount of
money bond set increases with the seri-
ousness of the defendant as measured by
the Gottfredson score. Apparently judges
who set money bond consider first the
seriousness of the current offense, and
next the prior record of the defendant.
This may indicate that judges are accept-
ing the rationale that a defendant with
a more serious orior criminal record,
facing a serious charge with strong evi-
dence, is more likely to flee. On the
other hand, it may indicate that high
money bond, in lieu of invoking preven-
tive detention, is being used to protect
the community from dangerous releasees.

SAMPLE STUDY OF RELEASE
ON FINANCIAL CONDITIONS

Time From Imposition of Finan-
cial Conditions to Release

1.

Financial conditions of release are
set at the initial hearing in 27 percent
of all cases. PROMIS does not collect
changes in release conditions that occur
after the initial decision; if one were
to rely exclusively on PROMIS data, it



would not be possible to determine wheth- . Dumber of prior arrests of the

er defendants held on cash or surety bond defendant B
were subsequently able to post bond and
be released, thus having the opportunity . . residence of the defendant

to recidivate or flee.

' . type of victim
As part of an analysis of robbery

and burglary cases, a 50 percent random . nunber of witnesses identified
sample of those defendants who had finan- by volice i .
cial conditions of release set at the

initial hearing was drawn. A manual . seriousness of the defendant
search of court records for those 464 criminal record (as measured by
cases was conducted to collect data on the Gottfredson score)
subsequent changes in financial condi-

tions and defendant release status and . whether cash or surety bond was
merge it with PROMIS data on those cases. set )
(Currently, data on a random sample of

all cases--including crimes other than . number of bond changes

robbery and burglary--are being collected

to investigate these issues.) The rob- . age of the defendant

bery and burglary sample study disclosed

that about 29 percent initially detained . type of defense counsel (PDS,
on financial conditions were eventually other)

released. The median elapsed time from

the initial court hearing to release was . seriousness of the offense (a-~
four days for defendants who were eventu- measured by the Sellin-Wolfganc
ally released. Table 3 shows the distri- index)

bution of elapsed time from the imposi-

tion of financial conditions to release . number of codefendants

for those defendants who are released

prior to trial. . whether property or other tangji-

ble evidence was recovered
2. Which Defendants on Financial
Conditions are Released

. final bond amount.

What factors explain why the 29 per- If the final condition was a cash
cent were able to make bond and the otber bond (rather than a suretv bond) the
71 percent were not? Such an explanation defendant was sudstantially more likely
requires a multivariate analysis. to be released. This may be because a

10 pvercent refundable devosit of the hound

A preliminary analysis of the effect money with the court is often sufficient
of the following variables on the release for release on cash bond. As exvected,
from financial conditions was conducted: the greater the numper of times that the

bond conditions were chanaed and the

TABLE 3

TIME FROM IMPOSITION OF FINANCIAL CONDITIONS
TO PRETRIAL RELEASE

NO. OF NO. OF
DAYS DEFENDANTS
DETAINED RELEASED PERCENTAGES
0 30 25
1-4 33 27.5
5-8 14 11.7
9-12 9 7.5
Over 12 _34 ’ 28.3
TOTAL 120 | 19
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lower the dollar amount of the bond, the
greater the likelihood that the defendant
would be released. And the more serious
the defendant's prior criminal history,
the less likely he would be able to post
bond and be relsased,

ANALYSIS OF FAILURE TO APPEAR

Several preliminary multivariate
analyses are being conducted in an at-
tempt to identify characteristics of de-
" fendants, cases, and offenses which are
v2lated to the issuance of bench warrante
1s a measure of failure to avvear in
court. (A simultaneous eguations model
is being constructed to sort out the ef-
fects of the determinants of the pretrial
celease decisions on failure to apoear.)

One of the challenqes in analyzing
failure to appear is to develoo lonaical
comparison qroups that have equal ovvor-
tunity for failures. Felonies and mis-
demeanors have different numbers of
scheduled court avoearances, and the hail
decision itself affects the defendant's
opportunities. 1In conducting these pre-
liminary analyses, the cases were ini-
tially semarated into felonies and misde-
meanors; then broken out into cases of
those defendants released on nersonal re-
cognizance; those released on third pdarty
custody; and those actually released
after meeting financial conditions. The
following variables were then tested as
determinants of the issuance of bench
warrants: :

. wWhether or not the defendant had
a pending case at the tivne of
this arrest

. Whether or not the defendant was
on drobation or oarole at the
time of screenina of this case

. The number of lay witnesses iden-
tified at the time of screening
of this case ’

. The lenath of time (in days) be-

tween the offense and the arrest
. The number of codefendants in
the case

. Whether or not property or other
tangible evidencs was vecovered

. Whethér or not the victim of the
offense was a business or insti-
tution

. The Sellin-Wolfgang case serious-
ness index

. The number of prior arrests of
the defendant
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_.ts intended purpose.

. The Gottfredson defendant seri-
ousness score . *

. QAge category of defendant

. Whether or not the defendant was
a resident of the local area

. ¥whether or not the defendant was
known to be a drug user

. Whether or not the dsfendant and
the victim were strangers

In analyzing 3072 felony cases in-
volving defendants released on all forms
of personal recognizance, with and with-
out conditions, an additional independent.
variable "whether or not the defendant
was released on third party custody" was
included. If the victim of the offense
was an institution rather than an indi-
vidual, the case was more likely to re-
sult in a failure to appear. Cases
involving institutional victims have a
higher likelihood of conviction, suggest-
ing that the stronger the evidence, the
more likely the defendant will fail to

appear.

The mora serious the offense, the
less likely the defendant was to fail to
appear. This might suqgest that those
defendants facing less serious charges
anticipate that the volice will not come
looking for them to execute th2 bench
warrant. Tacse cases in which the Adefen-
dant and victim were strangers,we¥=2 more
likely to result in issuance of a bench
~varrant.

An analysis of a sample of 350 cases
involving defendants released on finan-
cial conditions after posting bond re-
vealed three variadies to have a signifi-
cant effect on failure to appear amona
all those tested. The final amount of
noney bond set had the stronnecst effect,
but it went in the ooposite direction to
Among those defen-
dants who succeeded in obtaining release,
the higher the bond the defendant had to
post, the more likely hea was to fsil to
appear and forfeit it. This puts into
question the premise of setting high
money bond, unless the intent is to de-
tain the defendant by keeping bond so
high that he can't post it. Cases in-
volving male defendants were less likely
to result in issuance of a bench warrant,
while cases in which the defendant and
victim were strangers were more likely
to result in issuance of a bench warrant.

It was desirable to test the hyvoth-
esis that delay increases the likelihood
of failure to appear. As mentioned
above, cases vary in the number of court
appearances that are scheduled. The
large proportion of cases that are ter-



minated before trial due to pblec bargain-.

ing and dismissals makes it difficult to
construct study groups of cases with com-
parable opportunities for FTA. Also,
there is likely to be a circular rela-
tionship between failure to appear and
delay. The variable "elapsed number of
days between arrest and postindictment
arraignment" was constructed for the
group of indicted felonies. Cases where
there was a preindictment failure to ap-
‘pear were excluded from this preliminary
analysis to make sure the delay oreceded
the failure to avpear. Based on 1539
indicted felony cases in which defendants
were released on all forms of personal
recognizance, the variable showing the
most significant effect on failure to ap-
Dear was the delay between -arrest and
postindictment arraignment. This sug-
gests that court delay does indeed in-
~rease the chances of failure to aovnear
An court. Those cases involving male
Aefendants and recovered pronertv or
evidence were more likely to rasult in

a failure to appear. Cases with less
serious charges were more likely to re-
sult in issuance of a bench warrant.

In analyzing indicted felony cases
of defendants released on financial con-
ditions after posting bond, the strongest
determinant of failure to appear was
court delay. The higher the final bond
amount the more likely there would be a
failure to appear. Cases involving vic-
tims and Jdefendants who were strangers
were more likely to result in iscsudnce of
a bench warrant. Cases involvinag male
defendants and cases involving codefen-
dants were less likely to result in issu-
ance of a bench warrant. '

CRIME WHILF RELEAStu ON BAIL

In 1974, 12 vercent of all fslony
arrests involved defendants who were on
pretrial release from prior separate and
distinct criminal arrests at the time of
their arrests. Another 14 percent of
the felony arrests involved defendants
who were on other forms of conditional
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release (i.e., probation and parole).
Nearly one-third of the robberies and
burglaries in 1974 involved conditionally
released defendants. Table 4 shows the
percentage of arrests involving condi-
tionally released defendants for bur-
glary, murder, rape, robbery, and.as-
sault. Nearly one-third of the rohberies
and burglaries in 1374 involved condi-
tionally released defendants.

Another question relates to the ser-
iousness of crimes committed while the
defendant is on bYail. The largest cate-
gory of pending cases for defendants
arrested for robbery while on hail was
robbery. In burgjlarv cases as well, the
largest category of nending crime was
burglary. But many other categories of
crime were included in the pendina cases
for these robbery and burglary defzn-
dants. An analysis of the shift in crir:
type and crime seriousness for defendant -
released on bail who are rearrested will
be conducted in the next phase of this
oroject.

RELATIONSHIP OF BAIL STATUS
TO CASE DISPOSITION

Critics of the bail system maintain
that pretrial incarceration forces quiltv
nleas trom defendants who would not other -
wise plead quilty, and increases the like-
hood of conviction and incarceration. A
resolution of that issue must wait for a
more sophisticated analvsis «than this
descriptive profile. Bivariate statis-
tics show similar vplea rates for thonse
detained versus those not, and a higher
conviction rate for detained defendants
(see Table 5). These statistics are not
conclusive, because it is necessary to
control for other factors, such as seri-
ousness of the crime, strength of evi-
dence and vprior criminal recordA. (Tt
may be that judges are setting release
conditions based on the strength of ayvi-
dence against the defendant so that
dafendants who are more likelv to be con-
victed have more severe conditions of
ralease set initially.)
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TABLE 5 .
FINAL DISPOSITION BY WHETHER OR NOT DEFENDANT MADE BOND
: NOLLED OR
PLED | CONVICTED | ACQUITTED | p-cyrecen | OTHER | OPEN
DEFENDANT 40% 2% 10% ~
343 7% 6% -
N (45) (10) (8) (54) (3) | (1a) | NI
(was released)
DEFENDANT 12% 3% 40% 2% 7% | o
DID NOT MAKE BOND 358 0 (132) (6) (24) N=330
- (117) (41) (10)
(was detained)
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CONCLUSIONS

Based on the preliminary analysis of
the determinants of the decision to set
‘financial conditions of release rather
than release on personal recognizance, it

appears that the judge is most influenced

by the prior criminal record of the de-
fendant, and to a somewhat lesser extent,
by the seriousness of the instant offense
and the strength of the evidence. 9lder
defendants and those with other cases
pending against them were also more
likely to have financial conditions of
bail set. When money conditions were
set, the amount is influenced most bv the
seriousness of the offense and next by
the criminal history of the defendant.
Therefore, there is some indication that
judges have been accepting the prosecu-
tor's rationale that defendants who have
more serious offenses with strong evi-
dence are more likely to flee. On the
other hand, it may indicate that high
money bond is being used in lieu of ore-
ventive detention to vrotect the commu-
nity from dangerous releasees.

Preliminary findings of an analysis
of the determinants of failure to appear
suggest that cases involvinag more delay,
stronger evidence, and a stranger-to-
stranger relationship between the defen-
dant and the victim were more:likelv to
result in the issuance of a bench war-
rant. No support was found for the
hypothesis that defendants with more ser-
ious prior criminal records and charged
with more serious crimes are more likelvy
to fail to appear.

A sample analysis was made of the
likelihood of securing release by post-
ing money bond. Defendants released on
cash bond rather than surety, those who
had their bond conditions changed most
often (suggesting the importance of a
good defense counsel), those with lower
amounts of bond (not surprisingly), and
those with less serious criminal records
were more likely to be released.

Although the results Yeported in
this paper are vreliminary, they suggest
that statistical information can be pro-
vided to judges to help them make more
informed bail decisions.
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